Dear Senator: [to EPW Democrats and key off-EPW allies]:

We write on behalf of our millions of members and supporters in strong opposition to any
legislation that would provide a shield for any class of polluters from liability for cleanup of
PFAS (per- and polyfluoroalkyl substances) under the Superfund law, formally CERCLA
(Comprehensive Environmental Response, Compensation, and Liability Act). We urge you
to join us in opposition to any such legislation.

PFAS pollution of the environment and drinking water is widespread, contaminating
drinking water in all 50 states at hundreds or thousands of locations due to incautious or
irresponsible use and disposal of these toxic “forever chemicals.”! Indeed, EPA recently
estimated that as many as 94 million Americans are drinking tap water contaminated with
PFAS in excess of the agency’s proposed standards for just six of the more than 12,000
forever chemicals in this toxic family.2 PFAS are extremely persistent and toxic and can be
highly mobile in the environment--whether they come from manufacturers or wastewater
treatment plants. They often disproportionately harm certain already overburdened
environmental justice communities that deserve far more robust protection.?

It is critical that incentives are properly set to ensure that all parties exercise due care in
handling highly toxic chemicals like PFAS. A complete carve-out from all liability
eliminates incentives for potential polluters to exercise due care in handling these
dangerous compounds. Such a policy would only further compound the regulatory and
enforcement failures that have led us into the PFAS crisis now wracking the nation.

The toxicity of PFAS have long been understood and have been publicly discussed for at
least two decades. Nearly 20 years ago, EPA publicly announced that it had settled its case
against DuPont for the largest administrative penalty in EPA history, noting that the
company had failed to disclose information about the toxic effects of one of the most
notorious PFAS chemicals, PFOA.* Certainly since that time, the health threats posed by
PFOA, PFOS and other PFAS have garnered widespread attention in the media and
scientific journals. Over the past two decades, parties using or releasing PFOA or PFOS, for
example, were on notice of the health risks inherent in these chemicals and that even
minimal exposure can lead to adverse health effects. Thus, it is not only PFAS
manufacturers who have long known of the threats posed by the continuous cycling of
PFAS through our environment, but also wastewater treatment plants, landfills, and other
entities. While we agree that the cost of cleanup of PFAS should primarily be borne by the
companies who produced the chemicals, marketed them for use in products, and profited
from their production, the downstream or passive receivers of PFAS must play a role in
limiting egregious contamination incidents.

These sources that choose to accept waste containing concentrated PFAS can and should
participate in identification, control and elimination of PFAS exposures. We note that some
publicly owned treatment works (POTWs) that receive industrial discharges of PFAS
contend that they have little control over the PFAS and other contaminants entering their
systems. However, these entities have the responsibility to identify and control PFAS from
upstream sources as EPA clarified in recent Clean Water Act guidance issued to state
agencies late last year. As EPA made clear, wastewater treatment plants that accept



industrial waste have the existing legal tools and should be acting to prevent PFAS
pollution—they have the responsibility to actively control, rather than passively accept,
PFAS-laden waste. As we have learned from data collected in Michigan, POTWs can
dramatically reduce PFAS inputs into wastewater by meeting pretreatment program
requirements. We note also that CERCLA section 101(10) provides that federally
permitted releases (such as discharges specifically permitted under the Clean
Water Act) generally are exempt from CERCLA liability. Compliance with the Clean
Water Act could provide the protection that wastewater treatment plants seek without
creating a broad exemption that will ensure continued PFAS pollution. An additional
blanket liability exemption could remove all incentives to operate responsibly.

It is important to maintain incentives for careful handling of PFAS. Consider a scenario
that could be occurring in many communities in which a POTW that is aware that a major
industrial corporation is discharging large quantities of concentrated PFAS-contaminated
wastewater into its system, the POTW is paid for wastewater treatment by that company,
and the POTW makes no effort to monitor or require pretreatment by that industry.
Suppose further that this POTW, knowing that its sludge is contaminated with PFAS, sells
that sludge as fertilizer to a farmer who is unaware of the PFAS contamination and who
then uses that sludge as fertilizer on crops and grazing pastures used by dairy cows and
beef cattle that then take up the PFAS and contaminate food. And assume that private
wells near the farm are contaminated with PFAS. This all causes an imminent and
substantial endangerment to public health. This is not a remote hypothetical—it is likely
happening now at many wastewater treatment plants across the country.

To the extent that there are truly innocent parties (such as the farmer in the previous
example) that do not have the legal authority to prevent PFAS contamination and those
entities cooperate with EPA, the agency has announced?® that it intends to continue to use
enforcement discretion under CERCLA and other laws to ensure reasonable results. It is
also important to note that CERCLA already includes a specific exemption from
liability for the “normal field application of fertilizer,” such as that done by a farmer.
Ensuring reasonable results for such parties is a longstanding EPA practice in
implementing CERCLA. EPA says that it intends to focus on manufacturers, federal
facilities and other industrial parties whose actions result in the release of significant
amounts of PFAS, an approach that we generally support. We understand that in using its
enforcement discretion, EPA can choose not to take CERCLA enforcement action against
certain entities who were unaware that they released PFAS, and may settle and provide
CERCLA contribution protection to such parties. While such entities may be potentially
responsible parties under CERCLA, their share of response costs may be zero.

Because the appropriate use of enforcement discretion is fact and case-specific, we support
its careful use based on transparent, clear criteria and parameters, but strongly oppose any
absolute carve-out from liability for any class of potentially responsible parties—
particularly when those parties’ liability stems from failure to meet their obligations under
the Clean Water Act. It is critical that incentives are properly set to ensure that all
potentially responsible parties exercise due care in handling highly toxic forever chemicals
like PFAS and meet requirements to stop PFAS pollution at the source.



Thank you for your attention to this important matter.

Sincerely,

[INAMES/GROUPS]
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